
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Hygrade Furnlture Transport, Inc.

for Redetermlnstion of a DefLel-ency or Revlslon
of a Determlnation or Refund of Corporation Tax
under Artlcl-e(s) 9 of the Tax Law for the Years
1 9 7 9 - 1 9 8 1 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax CornmLssion, that he/she ls over 18 years
of age, and that on the 15th day of Aprll-, 1986, he/she served the wLthln
notice of Decision by certlfLed mall upon Hygrade Furnlture Transport, Inc. the
petitioner in the wlthLn proceeding, bI encloslng a true coPy thereof Ln a
securely sealed postpald l rrapper addressed as fol lows:

Hygrade Furnlture Transport, Inc.
225 Yat|ck Street
New York, New York 10014

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted States Postal-
Service withln the State of New York.

That deponent further says that the sald addressee Ls the petltloner
hereln and that the address set forth on said nrapper Ls the last known address
of the pet i t loner.

before ne this
o f  Apr i1 ,  1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hygrade Furniture Transport, Inc.

for Redetermination of a Deficiency or Revlsion
of a Determlnation or Refund of Corporatlon Tax
under Art tc le(s) 9 of the Tax Law for the Years
1 9 7 9 - 1 9 8 1 .

AFFIDAVIT OF MAITING

State of New York :
s a .  :

County of Al-bany :

David Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she is an employee of the State Tax ConnissLon, that he/she ls over 18 yearg
of age, and that on the 15th day of Apri l ,  1986, he served the within not ice of
Declsion by certified nalL upon Jack Topal-, the representatlve of the petltioner
in the wlthin proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid rrrapper addressed as follows:

Jack Topal
Adler & Topal
32 Court  Street
Brooklyn, NY 11201

and by depositLng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excl-uslve care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sal-d addressee is the representatlve
of the petitloner herein and that the address set forth on sald ltrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
15 th  day  o f  Apr i l ,  1986.

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  15,  1986

Hygrade Furnlture Transport, Inc.
225 Yartck Street
New York, New York 10014

Gentlemen:

Please take notlce of the Decisl"on of the State Tax Conmlsslon encloeed
herewith.

You have now exhausted your rtght of review at the admlnLstrative level.
Pursuant to sectton(s) 1090 of the Tax Law, a proceedlng ln court to r€vlew ao
adveree declslon by the State Tax Conmlsslon nay be lnstltuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be con-enced ln the
Supreme Court of the State of New Yorkr Albany Countlr wLthln 4 monthg fron the
date of thl"s not lce.

Inqulrles concernlng the computatlon of tax due or refund al-lowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatton and FLnance
Law Bureau - Lltigatlon Unlt
Bullding /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very t,ruLy yours '

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner t s Representatl"ve :
Jack Topal
AdLer & Topal
32 Court  Street
Brooklyn, NY 11201



STATE OF NEW YORK

STATE TA)( COMMISSION

In the l"lat,ter of the Petitlon

o f

HYGRADE EIIRNITURE TRANSPORT, INC.

for Redeterninat,lon of a Deftclency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9 of the Tax Law for the Years Ended
December 31, 1979 through December 31, 1981
and the Years Beginning January 1, 1980 through
January 1, L982.

I .  Whether pet i t ionerrs act iv i t ies as a freight

tax as a transportation corporatl.on under sectlone 183

II. Whether petltioner may allocate the Lncome lt

customers between ltself and the lndependent truckers

transportation servlces .

Petl"tloner, tlygrade Furniture Transport, Inc., 225 Varlck Stteet' New

York, New York 10014, f l led a pet l . t lon for redeternlnat lon of a def ic lency or

for refund of corporation franchlse tax under Article 9 of the Tax Law for the

years ended December 31, 1979 through December 31, l98l and the yeafs beglnoing

January 1, 1980 through January 1, 1982 (Fl le No. 51955).

A hearlng was held before Danl"el J. RanaLll, Hearlng Offlcer, at the

offlces of the State Tax Commigslon, Two World Trade Center, New York' New

York ,  on  December  5 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by

January 20, 1986. Pet i t ioner appeared by Adler & Topal,  P.C. (Jack Topal1

C.P.A.).  The Audit  Divls ion appeared by John P. Dugan, Esq. (Lawreace A.

Newman,  Esq. ,  o f  counse l ) .

ISSUES

DECISION

forwarder eubJect lt to

and I84 of the Tax Law.

recelves from lts

1r hlres to provlde
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FINDINGS OF FACT

1. 0n Novenber 10, 1983, the Audtt  Divis lon issued six not l .ces of def lc lency

pursuant to Artlcle 9 of the Tax Law agaLnst petltloner, Hygrade Furniture

Transport, Inc. Three notlces were issued under section 183 of the Tax Law for

the years ended December 31, 1979 through December 31, 1981 and three were

lssued under section 184 of the Tax Law for the years beglnning January 1, 1980

through January 1, 1982 tn anounta as followe:

Sect lon 183

Perlod Ended Tax Interest Credlt Anount Due

L2/3 r l7e
12 l3r /80
t2 l3 r  /8 r

$  I  , 668 .33
$5 ,  192 .73
$3  , 7  12 .  L4

$  797  .70
$ r ,704 .73
$  614 .96

Sectlon 184

$ -0-
$  834 .00
$L ,279 .56

$2 ,466 .O3
$6  ,063  .46
$3 ,O47 .54

Perlod Begl.nnlng

L  l L l 80
L  l L  l 8 t
L/ r /az

Tax

$75.oo
$7s .00
$7s .  oo

Interest Amount Due

$1r0 .86
$ 104.  33
$  e3 .96

$3s .86
$29.33
$  r8 .  96

2. Petl-tloner flLed corporatlon franchise tax reports ae a general

buslness corporatlon under Article 9-A of the Tax Law for the fiscal years

ended August 31, 1980 and August 31, 1981. On i ts tax reports,  pet l t loner

reported its princlpal business activLty as rrFrelght Forwarder ActLng as

Agent.  r l

3. Petitioner contracts with furniture and department storea to provlde

transportation of furniture to the storesr customers. Petltloner then eoters

into contracts with independent truckers to obtatn trucks and drlvers to

provlde the transportat lon servlces to the stores. Pet i t loner does not own any

trucks or enploy its own drivers. The truckers pay alJ- of thelr onn exPeosea

and are pald on a coumlsston basl,s by petltioner. The stores pay petttLoner
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for the servlce and petltloner ln turn pays the truckers. Generally, petltloner

pays the truckers 70 percent of the fee lt recelves from the stores. For

accounting purposes, the entire fee received ls placed in petltlonerra revenue

account. I4lithln flve days, petltloner pays the truckers the con'mlsslons. The

payments to the truckers are lncluded as part of the cost of goods sold.

4. AccordLng to representative contracts wlth furnicure stores subnitted

lnto evldence by petLtioner, petitl"oner r'ls ln the buslness of provldlng

del lvery services for retai l  furnl ture stores.. . t t .  Pet l t ioner agreed to

"supply, at tts sole cost and expense, sufficient vehicles and personnel-

necessary to meet the dellvery obllgatl-onsn of the stores. Petltloner aleo

agreed to malntain cargo insurance and to pay for loss or danage to furnl"ture

"caused solely by [pet l t l -onerrs]  employees.rr  One cont,ract subnJ-t ted by pet l t loner

made no mentlon of the fact that petitloner hlred independent truckers to

provide trucks and drlvers. A second contract provlded by petittoner contained

the folLowing clauses:

1116. Conduct, hlrlng and paliment of workers of IIYGRADE:

A11 persons utilized ln HYGMDEf S operatlons shall- be hlred by
HYGRADE and shall be construed to be independent contractors of
HYGRADE. HYGRADE shal1 promulgate lts own rules for employees and
conductr standard of performance and dress which shall be conststent
wlth l the storefs]  rules; in the event l the store] ls not eat isf ied
with the performance of any worker or contractor of HYGRADE, lttre
store] sha1l notl"fy HYGRADE in wrlting ae descrlbed above and HYGRADE
shall discharge that worker or contractor.

16.1 HYGRADE shall determine for l.ts employees' all such
employeest salar les, rrTages, conmlssions, f rLnge benef i ts,  worknenrs
compensation insur4flcsr social security and unemploynent taxesr and
shal-L nake all paynents therefor and such other paynents as are' or
may be, requlred by l -aw.rr  '

5. Petltloner argues that it does not provide a transportation servl"ce

but that tt is a broker arranging for such servlces betlteen furniture atorea

whlch need the service and lndependent truckers avallable to provlde the
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service. Al ternat lvely,  pet l tLoner argues that,  l f  l t  Ls a transportat ion

comPany' only 30 percent of lts receipts should be lncluded ln its gross

earnlngs slnce the remalntng 70 percent ls paid to the truckers.

CONCLUSIONS OF LAII

A. That transportatlon and transmisglon companLes are subJect to an

annual franchl,se tax for the prlvllege of exercisl.ng a corporate franchl"se or

holding property ln the state, based upon capital stock ln the state during the

precedlng year' Tax Law 5183, and to an addltlonal annual franchlse tax based

upon gross earnlngs ln the state during such year. Tax Law $184.

B. That the basic and additional franchlee taxes inposed on transportation

and transmisslon companLes apply to every domestlc corporatlon whlch l"s forned

for or prl-ncipally engaged ln the conduct of:

rravlation, rallroad, canal, steanboat, ferry (except a ferry company
operatLng between any of the boroughs of the clty of New York under a
lease granted by the ct ty),  express, navlgat lon, plps l lne, t ransfer,
baggage express, omnibus, t rucklngr taxl-cab, telegraph, teLephone,
palace car or s leeplng car buslness.. ,and every other domest lc
corporat l"on., .pr lnctpal ly engaged in the conduct of a transportatton
or  t ranamLssLon bus lness . . . " .  Tax  Law S$183 & 184.

C. That a carrter ttls one who undertakes to transport persons or property

fron pJ-ace to place.rr  17 N.Y. Jur.2d Carr lers $1. t 'A cornrnon carr ler is one

who' engaged ln a business necessarlly involvlng a public interest' agrees for

a specLfied compensation to transport persons or property from one pLace to

another,  of fer lng hts servlces to the publ ic general-Ly." Id.  $2. Where a

forwarder selects the means and agency of transportatton and routtng, the fact

that such forwarder does not o!fir the neans of transportation does not necesearlly

release hlm from llabillty as a cotrmon carrler. Wald-Green Food Corp. v. Acme

Fast Frel-ght,  Inc.,  20O Misc. 679, 683. ' rWhere persons cal l lng themselves

forwarders are so conducting their busl,nees as to lead the publlc to believe
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that they are carriers and are employed as carrlers to ship goods wlthout any

knowledge of their true character, the llablIlty of the carrler w111 attach to

then. r r  S lu tzkLn v .  Gerhard  & Hey,  Inc . ,  L99 A.D.  5 ,  14 .

D. That lnasmuch as petLt ionerrs ent lre buslness act iv l- t les coneist  of

the provisl"on of transportat,lon and petltloner holds ltseLf out to the publlc

as a provlder of such servlces, l t  ls subJect to tax under sect lons 183 and 184

of the Tax Law. Petltioner does not merely act as a condult through whlch

furnlture atores may enter lnto contracts lrith lndependent truckers. Petltloner

enters lnto the contracts and agrees that lt n111 provide the servlce and

accept responslblllty for any damages l-t nay cauae. Petltloner then enploys

the truckers to perform the work. The truckers are employed by petitloner, not

the furniture stores and, therefore, Lt ls petltloner who ls provldlng the

transportat lon servlce.

E. That,  wLth respect to the fees receLved by pet i t ioner from the stores,

such amounts constitute its gross earnlngs for purposes of section 184 of the

Tax Law. The conmissl-ons pald by petitloner to the truckers are exPensee of

doing business and as such not excludibl-e from gross earnlngs.

F. That the petltlon of Hygrade Furnl.ture Transport, Inc. ls denled and

the nottces of def ic lency lssued Novenber 10, 1983 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 51986 t .  

PRESIDENT


